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DRAFT REPORT 
VI. DISCUSSION 1 ON SUBSTANTIVE PROVISIONS 

A. Definition 

1 . The delegations took the view that the definition of enforced disappearance should 
contain at least three constituent elements: 

(a) Deprivation of liberty in whatever form; 

(b) Refusal to acknowledge that deprivation of liberty-, 

V (c) Removal of the disappeared person from the protection of the law. 
Z The definition must also take into consideration the perpetrators of the enforced 
disappearance. In this respect, many delegations considered that the instrument should in the 
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first place refer to agents of the State and 
worth examining the role 




Some delegations thought it would be 
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and situation of persons commoitiy\ca!led "non-State actors". For most delegations. States bore a:> 
the prime responsibility for preventing and punishing en forced disappearances, including those 
perpetrated by non-State actors,.— fci^tensure reparation, 



3. Other aspects were mentioned: the duration of enforced disappearances, thd implementation of 
the instrument in time of warfare, andjfc* r*"«^'* '■»"«*' nf "«nnHnti in ra se nf intmni 
disturbances. 



B. Definition of offences and penalties 
Enforced disappearance as an independent offence in domestic criminal law 
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4. According to some delegations, States should ensure that each act leading to an enforced 
disappearance constitute an offence under their criminal law. In the view of the other 
participants, States should have to define enforced disappearance as an independent offence in 
their domestic criminal law. That would better reflect the complexity of enforced 
disappearances, would make criminal sanctions more effective and would make it easier to 
establish rules concerning specific aspects on the offence, such as statutory limitation, exemption 
of responsibility and extradition. It was recalled that the institution of independent offences in 
domestic law was supported by the Committee against Torture, the Special Rapporteur on torture 
and the Working Group on Enforced Disappearances. 

5. hi the opinion of several d elegations, the future instrument should take account nf the 
diversitv^of national law systems. I 
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Knlorced disappearance'as a crime against humanity \ 

6. Most speakers wished that the systematic or massive practice of enforced disappearances\ 
should be referred to in the instrument as a crime against humanity. Several speakers pointed < 
that the systematic nature of violations implied forward planning. 



The subjective element as a constituent element of the offence of enforced disappearance 

7. According to article 2, paragraph 1, of the Sub-Commission's draftee perpetrators of 
the offence of forced disappearance should be punishable orUyj£ta*y"xnew or ought to have 
known that the offenc e was about to be orja^as^B-myprocess of being committed. In the same 
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spirit, article 3, paragraph 2, of the draft suggested that the perpetrators of forced disappearances 
constituting crimes against humanity should be charged only where they knew or ought to have 
known that the act was part of a systematic or massive practice of forced disappearances. 
Several speakers took the view that, for the sake of the effectiveness of criminal justice, such 
limitations should not be included in the future instrument. Other participants, on the other hand, 
thought that the clause was worth preserving. 
8. The Chairperson concluded the debate in the following way: 

- Enforced disappearances constitute crimes. However, the question remained of 
defining the offence of enforced disappearance as an independent offence in domestic 
law; 

- The Working Group will have to specify under what circumstances, if any, certain 
enforced disappearances should be considered as crimes against humanity (massive, 
systematic, or widespread character); 

- The Working Group identified the main elements of incrimination (attempt, 
conspiracy, collusion, instigation and incitement). It should «ee**sr with greater 
detaillhe mm af dissimulation, responsibility incurred for thfe failure to act, and the 
responsibility of hierarchical superiors; / 
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